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at some later date are not considered
‘“‘agreements in principle’’ and, thus,
are not given present effect.

(e) Affiliation based on common man-
agement. Affiliation arises where one or
more officers, directors or general
partners controls the board of directors
and/or the management of another con-
cern.

(f) Affiliation based on joint venture ar-
rangements. (1) Parties to a joint ven-
ture are affiliates if any one of them
seeks SBA financial assistance for use
in connection with the joint venture.

(2) Except as provided in paragraph
(f)(3) of this section, concerns submit-
ting offers on a particular procurement
or property sale as joint venturers are
affiliated with each other with regard
to the performance of that contract.

(3) Ezxclusion from affiliation. (i) A
joint venture or teaming arrangement
of two or more business concerns may
submit an offer as a small business for
a Federal procurement without regard
to affiliation under this paragraph (f)
so long as each concern is small under
the size standard corresponding to the
NAICS code assigned to the contract,
provided:

(A) The procurement qualifies as a
“bundled”’ requirement, at any dollar
value, within the meaning of
§125.2(d)(1)(i) of this chapter; or

(B) The procurement is other than a
“bundled’”’ requirement within the
meaning of §125.2(d)(1)(i) of this chap-
ter, and:

(I) For a procurement having a rev-
enue-based size standard, the dollar
value of the procurement, including op-
tions, exceeds half the size standard
corresponding to the NAICS code as-
signed to the contract; or

(2) For a procurement having an em-
ployee-based size standard, the dollar
value of the procurement, including op-
tions, exceeds $10 million.

(ii) A joint venture or teaming ar-
rangement of at least one 8(a) Partici-
pant and one or more other business
concerns may submit an offer for a
competitive 8(a) procurement without
regard to affiliation under paragraph
(f) of this section so long as the re-
quirements of 13 CFR 124.513(b)(1) are
met.

(iii) Two firms approved by SBA to be
a mentor and protege under 13 CFR
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124.520 may joint venture as a small
business for any Federal Government
procurement, provided the protege
qualifies as small for the size standard
corresponding to the NAICS code as-
signed to the procurement and, for pur-
poses of 8(a) sole source requirements,
has not reached the dollar limit set
forth in 13 CFR 124.519.

(4) A contractor and subcontractor
are treated as joint venturers if the os-
tensible subcontractor will perform
primary and vital requirements of a
contract or if the prime contractor is
unusually reliant upon the ostensible
subcontractor. All requirements of the
contract are considered in reviewing
such relationship, including contract
management, technical responsibil-
ities, and the percentage of subcon-
tracted work.

(5) For size purposes, a concern must
include in its revenues its propor-
tionate share of joint venture receipts.

(g) Affiliation based on franchise and
license agreements. The restraints im-
posed on a franchisee or licensee by its
franchise or license agreement relating
to standardized quality, advertising,
accounting format and other similar
provisions, generally will not be con-
sidered in determining whether the
franchisor or licensor is affiliated with
the franchisee or licensee provided the
franchisee or licensee has the right to
profit from its efforts and bears the
risk of loss commensurate with owner-
ship. Affiliation may arise, however,
through other means, such as common
ownership, common management or ex-
cessive restrictions upon the sale of the
franchise interest.

[61 FR 3286, Jan. 31, 1996, as amended at 62
FR 26381, May 14, 1997; 63 FR 35738, June 30,
1998; 64 FR 57370, Oct. 25, 1999; 656 FR 30840,
May 15, 2000; 656 FR 35812, June 6, 2000; 65 FR
45833, July 26, 2000]

§121.104 How does SBA calculate an-
nual receipts?

(a) Definitions. In determining annual
receipts of a concern:

(1) Receipts means ‘‘total income” (or
in the case of a sole proprietorship,
‘“‘gross income’’) plus ‘‘cost of goods
sold”” as these terms are defined or re-
ported on Internal Revenue Service
(IRS) Federal tax return forms; Form
1120 for corporations; Form 1120S for
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Subchapter S corporations; Form 1065
for partnerships; and Form 1040, Sched-
ule F for farm or Schedule C for sole
proprietorships). However, the term re-
ceipts excludes net capital gains or
losses, taxes collected for and remitted
to a taxing authority if included in
gross or total income, proceeds from
the transactions between a concern and
its domestic or foreign affiliates C(if
also excluded from gross or total in-
come on a consolidated return filed
with the IRS), and amounts collected
for another by a travel agent, real es-
tate agent, advertising agent, con-
ference management service provider,
freight forwarder or customs broker.

(2) Completed fiscal year means a tax-
able year including any short period.
Taxable year and short period have the
meaning attributed to them by the
IRS.

(3) Unless otherwise defined in this
section, all terms shall have the mean-
ing attributed to them by the IRS.

(b) Period of measurement. (1) Annual
receipts of a concern which has been in
business for 3 or more completed fiscal
years means the receipts of the concern
over its last 3 completed fiscal years
divided by three.

(2) Annual receipts of a concern
which has been in business for less
than 3 complete fiscal years means the
receipts for the period the concern has
been in business divided by the number
of weeks in business, multiplied by 52.

(3) Annual receipts of a concern
which has been in business 3 or more
complete fiscal years but has a short
year as one of those years means the
receipts for the short year and the two
full fiscal years divided by the number
of weeks in the short year and the two
full fiscal years, multiplied by 52.

(c) Use of information other than the
Federal tax return. Where other infor-
mation gives SBA reason to regard
Federal Income Tax returns as false,
SBA may base its size determination
on such other information.

(d) Annual receipts of affiliates. (1) If a
concern has acquired an affiliate or
been acquired as an affiliate during the
applicable averaging period or before
small business self-certification, the
annual receipts in determining size sta-
tus include the receipts of both firms.
Furthermore, this aggregation applies

§121.106

for the entire applicable period used in
computing size rather than only for the
period after the affiliation arose. Re-
ceipts are determined for the concern
and its affiliates in accordance with
paragraph (b) of this section even
though this may result in different pe-
riods being used to calculate annual re-
ceipts.

(2) The annual receipts of a former
affiliate are not included as annual re-
ceipts if affiliation ceased before the
date used for determining size. This ex-
clusion of annual receipts of a former
affiliate applies during the entire pe-
riod used in computing size, rather
than only for the period after which
the affiliation ceased .

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 48604, Aug. 9, 2000]

§121.105 How does SBA define “busi-
ness concern or concern”?

(a) A business concern eligible for as-
sistance from SBA as a small business
is a business entity organized for prof-
it, with a place of business located in
the United States, and which operates
primarily within the United States or
which makes a significant contribution
to the U.S. economy through payment
of taxes or use of American products,
materials or labor.

(b) A business concern may be in the
legal form of an individual proprietor-
ship, partnership, limited liability
company, corporation, joint venture,
association, trust or cooperative, ex-
cept that where the form is a joint ven-
ture there can be no more than 49 per-
cent participation by foreign business
entities in the joint venture.

(c) A firm will not be treated as a
separate business concern if a substan-
tial portion of its assets and/or liabil-
ities are the same as those of a prede-
cessor entity. In such a case, the an-
nual receipts and employees of the
predecessor will be taken into account
in determining size.

§121.106 How does SBA calculate
number of employees?
(a) Employees counted in deter-

mining size include all individuals em-
ployed on a full-time, part-time, tem-
porary, or other basis. SBA will con-
sider the totality of the circumstances,
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